NAHB’s Summary of EPA’s Proposed Rule for “Lead: Clearance and Clearance
Testing Requirements for the Renovation, Repair, and Painting Program.”

TITLE: Lead: Clearance and Clearance Testing Requirements for the
Renovation, Repair, and Painting Program.

AGENCY: EPA
DATE PROPOSED: May 6, 2010 (75 Fed. Reg. § 25038 (May 6, 2010))
PUBLIC COMMENTS DUE: July 6, 2010

PUBLIC COMMENT PERIOD:  Sixty (60) Days
DATE EFFECTIVE: TBA

AGENCY AUTHORITY: EPA cites the following TSCA provisions for the Agency’s statutory
authority for this proposed action:

TSCA §402(c)(3) TSCA §404 TSCA §407
Certification Authorized State Regulations
Determinations Programs

Policy Implications of EPA’s Proposed Rule for NAHB members:

EPA’s proposal effectively blurs the federal regulatory distinction between residential
remodeling firms and lead-based paint (LBP) abatement firms. EPA’s clearance testing proposed
rule also effectively makes the contractor responsible for cleaning pre-existing lead hazards in
the home, particularly for those two activities that EPA will make the remodeler responsible for
achieving EPA’s “LBP clearance levels” (demolition of 6 ft* plaster and lath walls and use of
power tools to disturb painted surfaces.) EPA’s current regulations define LBP abatement firms
as firms whose “intent” is to identify, quantify, and remove known “lead hazards.” EPA on the
other hand defined remodeling activities as not being LBP abatement activities since remodeling
activities are not intended to remove LBP hazards. EPA’s proposed rule effectively eliminates
the current federal regulatory distinction between EPA accredited LBP abatement firms and
residential contractors, especially for those residential contractors who engage in the two
categories of activities already referenced. Finally, for all contractors subject to EPA’s proposed
clearance testing requirement liability and state/local regulatory issues may arise following a
contractor informing the homeowner/tenant of a lead hazard remaining in the home following
the renovation activity. EPA’s proposed rule has not addressed these concerns.
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EPA’s Rationale:

EPA has several statements within the preamble of the proposed rule that appear to justify the
Agency’s decision to amend the final RRP rule to include a clearance testing requirement for specific
types of remodeling activities. Any subsequent response to EPA’s proposed rule should respond to
these three (3) rationales expressed by EPA in support of their proposed rule:

e An EPA study showed variability in post-work LBP dust levels following “cleaning verification”
procedures as required under the “final” RRP rule. EPA states in the preamble, “even though
the disposable Cleaning Cloth Study showed that the cleaning verification cloths that reached
‘white glove’ were approximately 91% to 97% likely to be below the regulatory hazard standard,
EPA believes the greater variability seen in the Dust Study particularly in the experiments where
the complete suite of proposed work practices were not used, does not support the
characterization of cleaning verification as a direct substitute for clearance testing” (75 Fed. Reg.
25045).*

e EPA believes post-renovation clearance testing will change the behavior and overall cleaning
effectiveness of contractors subject to the rule, since these contractors know the clients will be
receive LBP clearance test report following each covered activity. (75 Fed. Reg. 25060)

e EPA believes by requiring contractors to present homeowners/tenants with results of LBP
clearance tests will result in increased homeowner/tenant’s knowledge of LBP hazards in the
home and awareness of LBP hazards. (75 Fed. Reg. 25046)

Summary:

EPA has proposed to amend (again) the LRRP rule to mandate all for-hire contractors performing
most, but not all (see bulleted list below), renovation activities in pre-1978 residential housing.
Under the proposal an EPA certified dust sampler, risk assessor and lead inspector must collect a
LBP dust sample and prepare a clearance testing report, similar to LBP clearance reports
performed by LBP abatement firms under 40 CFR § 745.227(e)(8). However, EPA is not requiring
contractors to “achieve” federal numerical limits for LBP dust concentrations (aka lead hazard
standard) for all renovation activities. Rather, EPA is proposing to mandate contractors that
perform a subset of renovation activities must conduct LBP dust clearance testing in both the
“work area,” including rooms adjacent to the “work area” (75 Fed. Reg. 25047). EPA also
proposes to remove the current regulatory option under the existing RRP rule that allowed
contractors to skip the rule’s cleaning verification requirement and instead submit directly to
dust clearance testing. EPA now believes RRP’s cleaning verification process coupled with dust

tus. EPA, Electrostatic Cloth and Wet Cloth Field Study in Residential Housing, (Sept. 2005)., U.S. EPA,
Characterization of Dust Levels After Renovation, Repair, and Painting Activities, (Nov. 2007).
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clearance testing should be mandatory elements of the RRP rule (75 Fed. Reg. 25049, 25052)
Furthermore, except for two italicized tasks below, EPA would not require the contractors to
achieve EPA’s regulatory Lead Hazard Standards for LBP dust clearance levels. Rather EPA
would mandate the contractors perform a lead-based paint (LBP) clearance test and share the
results with the client. The tasks that EPA would mandate LBP dust clearance testing include the
following tasks:

(i) Use of a heat gun at temperatures below 1100 degrees Fahrenheit,

(ii) Removal or replacement of any wind or door frame,

(iii) Scraping 60 square feet or more of any painted surface,

(iv) Removing more than 40 square feet of trim, molding, cabinets, or other fixtures,

(v) Use of any power tool to disturb a painted surface, including those power tools equipped
with a HEPA filter, and

(viRemoval by “ d etert undefinédiin vegulatiorg af Bsgubire féet of
plastic and lath.

However, EPA proposes to require contractors whom perform either of the italicized tasks (e.g.,
use of power tools and the removal of 6ft> or greater of plaster and lath by “destructive means”)
to achieve EPA’s LBP dust clearance levels before concluding the renovation work, e.g., removal

of warning signs, and allowing the homeowner/occupant to re-occupied the work area (75 Fed.

Reg. 25051). EPA does not provide a proposed regulatory definition of removal by “destructive
means,” but in the preamble for the proposed rule EPA does mention removal by “destructive
means” could include use of a sledgehammer to break apart painted plaster walls.

Conversely, EPA is proposing all other tasks identified for post-work LBP dust clearance testing,
(e.g. tasks (i) through (iv) listed above) the homeowner and or tenant could immediately
reoccupy the “work area” once the contractor has completed the renovation work, completed
post cleaning regime prescribed by EPA, and conducted “cleaning verification” (40 CFR
§745.85(b)). However, the contractor would then be required to hire (or have as a permanent
member of his/her staff) an EPA certified inspector, certified dust sampling technician, and or
certified risk assessor to collect dust samples to be sent to an EPA accredited lab to conduct LBP
dust clearance test only after the contractor has completed “cleaning verification.” The EPA
certified individual would then grab paint dust samples from specific locations both inside and
outside of the, “work area” as defined by “certified renovator” (see EPA’s regulatory definition
of “work area” at 40 CFR §745.83). These dust samples must be sent to EPA/state accredited
labs only for analysis. EPA does mention in the preamble to the proposed rule that it is in the
process of amending EPA’s regulations to allow for so called “mobile LBP testing facilities;”
however, it unclear to NAHB staff what a mobile LBP testing facility might be? (75 Fed. Reg.
25048) The lead-based paint dust sampling protocol mandatory after renovation activities
varies under EPA’s proposed rule depending on the scope of the renovation work performed;
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however, in all situations EPA’s proposal would require the EPA certified individual to grab and
analyze dust samples from the following locations per “work area:”

Ifthe® Wor k Ar e mdre thanpge (1l ¢ If the “Work Area” is only a single room,
or more rooms, hallways, or stairwells: hallway, or stairwell or smaller area:
e One (1) windowsill dust sample, one e One (1) windowsill sample, one (1)
(1) window trough dust sample, and window trough sample, and one (1)
one (1) floor dust sample (up to four floor sample.
(4) samples.)
e One (1) floor dust sample adjacent to e One (1) floor sample adjacent to the
the “work area,” but not in an area “work area,” but not in the area that
that has been cleaned. has been cleaned.

EPA does however include two proposed exemptions from the strict sampling protocol outlined
above:

1. Lead dust clearance sampling not required for rooms with carpeted floors: EPA states
carpeted floors need not be sampled for LBP dust since EPA has not identified an
effective LBP dust sampling protocol for carpeted floors. (75 Fed. Reg. 25047) EPA also
acknowledges the impracticality of achieving EPA’s Lead Hazards standard for carpeted
floors would necessarily result in all carpeted floors needing to be removed by the
contractor regardless of the scope-of-work for the renovation activity.

2. Alternative clearance testing protocols suggested by EPA for so called “deteriorated
surfaces”(e.g., windowsills and floors): In the preamble to the proposed rule, EPA
acknowledges (75 FR §25052) the concerns expressed by NAHB and other trade
associations about how any LBP dust clearance testing requirement would effectively
hold the contractor responsible for pre-existing LBP dust hazards. (75 Fed. Reg. 25045)
Another problem created by EPA’s proposal to mandate LBP dust clearance testing is
how to handle so called “deteriorated work surface.” EPA acknowledges even during
the Agency’s own LBP Dusts Study in support of the RRP rule’s cleaning verification
process, the EPA contractor who conducted EPA’s study noticed tasks performed on
poorly conditioned surfaces, failed to achieve EPA’s numerical Lead Hazard Standards
even after multiple cleanings by the EPA contractor (75 Fed. Reg. 25051). EPA’s
concern is situations where a poor work surface is involved the contractor may have to
replace the work surface itself in order to achieve EPA’s Lead Hazard Standard levels.
(75 FR §25052) Therefore, EPA is taking public comment on two possible alternatives
for contractors whose activities occur in areas with deteriorated work surfaces and
replacement of these surfaces is not part of project:

a. After two (2) attempts to pass clearance, regardless of result the renovation
firm/contractor made stop regardless of the result.
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b. Allow the renovation firm/contractor to perform pre-work LBP dust sampling on
“deteriorated work surfaces,” (e.g., window sills and floors) thereby allowing
the renovation firm/contractor to demonstrate the post-work LBP dust levels
were no higher than pre-work LBP dust levels and therefore the contractor did
not “create” a lead hazard that was no present already. EPA proposes a LBP
dust threshold of 150 ug/ft2 — a numerical standard not consistent with EPA’s
existing numerical limits for LBP Lead Hazards. EPA also request public
comment on what that action level should be?

EPA’s proposed rule establishes specific requirements, deadlines, and recordkeeping
requirements for the preparation of a “clearance report” for the homeowner or tenant (see 75
FR § 25051). The deadlines in EPA’s proposal are:

V Step one: EPA certified renovator must get all LBP dust samples to an EPA accredited lab
within one (1) business day of the paint chip/dust samples being collected by an EPA
accredited individual (e.g., certified inspector, certified risk assessor, or certified dust
sampling technician),

V Step two: Certified inspector, assessor, and or dust sampling technician must prepared
and submit a “clearance report” to the renovation/contracting firm within three (3) days
of receiving the findings of an EPA-approved lab.

V Step three: The renovation/contractor firm has three (3) days after receiving a copy of
the “clearance report” to get a copy to the homeowner/tenants — including copies for
tenants in neighboring units if the “work area,” was a common area.

EPA also specifies what information must be contained within any “clearance report,” including
information about the EPA-approved lab that conducted the analysis of the dust samples (75
Fed. Reg. 25051). EPA does not specifically mention the regulatory consequences for
homeowners (and realtors) of contractors presenting “clearance reports” documenting the
existence of a “lead hazard” in a home. NAHB presumes the existence of a “clearance report”
identifying one of more lead hazards in a residential unit would trigger the requirement for the
homeowner (and realtor) under EPA/HUD 1018 Lead-Based Paint Disclosure Rule to disclosure
to prospective homebuyers and or tenants the existence of any information regarding a “lead
hazard” prior to the unit being sold or rented. Failure on the part of the homeowner or realtor
to disclose any information on the existence of a “lead hazard,” may result in enforcement
action by EPA or HUD and or civil penalties for the homeowner or realtor.

EPA Request Data/Information:

EPA, at several points within the proposed rule, requests data and/or information regarding
nearly every aspect of EPA’s proposed rule. Impacted industries should consider all EPA
requests for additional research, data, and information as opportunities to seek changes in

Summary of EPA’s Proposed Clearance Testing Amendments to RRP rule
May 18, 2010
Page 5 of 6



EPA’s proposed rule. Below is a list and references in the proposed rule for the specific
data/information requests made by EPA that impacted industries should consider conducting
research efforts:

e Size threshold for clearance testing requirement after demolition of plaster and lath walls?

e Size threshold for removing painted trim or cabinetry?

e Size threshold for disturbing a painted surface?

e Data on dust levels created by using HEPA-equipped power tools to disturb painted surfaces
during renovation work?

e Are there other “regulatory options” for dust clearance testing that would maximize the
public health benefits while reducing costs to impacted businesses?

e  What should be the sampling protocol for multifamily rental properties (e.g., HUD’s random
sampling policy or EPA’s proposal)?

e What should be EPA’s proposed pre/post-work LBP dust levels for so called “deteriorated
work surfaces”?
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